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THE GREAT DEBATE: INTERPRETATIONS OF
THE FREEDOM OF THE PRESS

1776-1800

ADAM L.

PERSCHON

United States citizens have enjoyed a press that is free and unrestrained since the late eighteenth century. However, there is little agreement upon what the freedom ofthe press meant when it was drafted in the Bill ofRights
as part of the First Amendment. The First Amendment itself offers little explanation of what liberties the press is
entitled to. This study will examine state constitutions, debates, opinions, newspaper articles, essays, and court
cases to present diffirent interpretations ofFreedom ofthe Press by 1800. Opposing lliewpoints are presented and
discussed to symbolize the general sentiments ofAmerican society during this time period.

Freedom of the Press has been and continues to be one of the most highly celebrated freedoms enjoyed by citizens of the United States.
Americans have exercised this constitutional
freedom for over two centuries, beginning with
the ratification of the Bill of Rights in 1791
(O'Connor and Sabato 2000, 43). The legacy of
press freedom is indeed longlived, but its limits
and interpretations have not been definitive or
exact. It is this lack of definition that has
spurred debates as old as the Constitution itself.
The assumption can be made that the framers of
the American government meant something by
placing the term "Freedom of the Press" among
other First Amendment rights, but its exact meaning remains unclear (Hay 1799, 38). This study
will examine what freedom of the press meant in
the United States between 1776 and 1800 byanalyzing original evidence from state constitutions,
material discussed in debates, printed public opinion, newspaper articles, essays, and court cases.

LITERATURE REvIEW

Freedom of the press has been accustomed
to examination and interpretation since its ideo-

logical inception. Historians have studied this
"great bulwark of liberty" from nearly every
possible perspective using a variety of methods.
The focus of this study is to more clearly define
what press freedoms the First Amendment was
intended to protect. The research for this study,
as well as its conclusions, are original. However,
it is not the first work of its kind. The works of
Leonard W Levy, Jeffery A. Smith, and Margaret A. Blanchard closely resemble the focus of
this study.
Leonard W. Levy described the conclusions of his research on freedom of the press in
two books, Legacy of Suppression and Emergence
of a Free Press. In his first book, Legacy of Suppression (1960), Levy concluded that the ideas
and philosophies of a free press did not match
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the legal practices III colonial America. He
acknowledged the existence of wide spread ideas
concerning what freedoms the press should enjoy
but argued that legal restraints, state laws and
practices against a free press were a better judgment of American sentiments about the press.
Levy labeled this book as "revisionist history"
because his conclusions led him to believe that
the press in America was actually subject to suppression to a greater degree than it was free.
Levy's second book, Emergence of a Free
Press (1985), was written as a correction for
Legacy of Suppression. In its preface, Levy stated
that he had exaggerated his thesis in the first
book and had come to different conclusions after
an extended examination of newspaper sources.
He said he had failed to examine the practices
of the press itself in its criticism of government
and public officials. Levy still felt that the press
in colonial America was more suppressed than
mainstream libertarian thought, but less so
than he had originally stated.
Jeffery A. Smith concluded a much more
libertarian approach in Printers and Press Freedom
(1988). He stated that the American people
believed that a free press was an integral part to
democracy, serving as an effective check on the
abuse of power. He also stated that early Americans recognized that false printed material could
be a form of personal injury, bur that they were
willing to tolerate it in order to receive information from the press. Smith concluded that the
framers used the strongest possible terms in
the First Amendment to preserve the freedom
of the press for themselves and future generations.
Margaret A. Blanchard, author of Revolutionary Sparks: Freedom of Expression in Modern
America and History of the Mass Media in the
United States: An Encyclopedia, defined what freedom of the press meant by 1804 using six criteria.' These criteria imply that freedom of the
press meant several things and cannot be captured in one general trend of thought (Blanchard
1999,118).
The works cited here do not comprise a
comprehensive list of studies done on original
interpretations of freedom of the press in America. They are, however, some of the most authoritative and closest in resemblance to this study.
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METHODOLOGY

The primary methodology used in this
project was a critical analysis of documents about
freedom of the press originating between 1730
and 1800. The antiquity and inaccessibility of
these documents did not allow original copies to
be examined, necessitating the use of reprints and
microfilmed copies in lieu of the original materials. The works cited in this study are exclusively
primary sources, taking exception only for the
works of contemporary historians that were used
for comparison and contrast of this study.
The foundation of this analysis was provided by an inspection of state constitutions that
were put into place between the signing of the
Declaration of Independence and the dawning
of the nineteenth century. This was done in an
attempt to gain a better understanding of what
freedom of the press meant to Americans during
this period. As a collective group, the state constitutions provide a much more narrow description of press liberties than the absolute wording
of the First Amendment. The constitutions were
analyzed for recurring themes or ideas about the
press, as well as any unique philosophies in each
state. It was also determined whether the states
revised any clauses about press freedoms in their
constitutions after the federal Constitution was
ratified. Leonard W Levy did a very similar
examination of state constitutions in Legacy of
Suppression but focused more on comparisons
between common law and constitutional law
(1960, 183-8).
To add to the foundation of constitutional
law concerning press freedoms, written and
spoken arguments of the framers, lawmakers,
judges, printers, newspaper editors, and concerned citizens were examined. This provided
some interpretation to the law and revealed
opposing viewpoints. More weight was placed
upon the statements of individuals directly
involved in the government and creation of law.
The remainder of the statements analyzed was
weighted according to descending priorities
marked by the list above. The material for this
portion of the study was found in congressional
debate records, essays, pamphlets, and newspapers of the era.

PERSCHON

This study further focused on how the
press was punished under libel laws. This was
done to verifY whether or not existing state libel
laws were actually enforced and, if so, to what
degree. The enforcement level of libel laws during this period is an indicator of how strongly
Americans felt that a printer was responsible for
what he/she printed. The only sources for libel
cases used in this study were reports from period
newspapers.
CONSTIruTIONAL RIGHTS

When the Declaration of Independence
was signed on July 4, 1776, the thirteen British
colonies in America claimed they were no longer
subject to the government and laws of their
mother country. This claim was founded upon a
philosophy that allowed citizens of a nation "to
alter or to abolish" any government that violated
certain "unalienable rights" granted to men by
their creator (O'Connor and Sabato 2000, 375).
Independence was not gained through this document alone, but this bold statement paved the
way for the establishment of a new and highly
experimental government.
Although the colonies were free to establish
a form of government after they had separated
themselves from England, the permeation of the
English law system within the colonies still provided a foundation for the establishment of the
Articles of Confederation and, later, the American Constitution. Similarities between the
American and English law systems are prevalent
today. But despite similarities, the developing
American government sought after freedoms
that were not as well established in England at
the time of the Constitution's ratification. One
such freedom, the freedom of the press, worked
its way into the Constitution as one of the most
valued freedoms.
The ideologies of providing freedoms for
the press were not new to colonists at the time
of the Declaration of Independence. Debates
over this issue, more specifically licensing and
restraining the press, were common in England
and in the colonies during the seventeenth and
eighteenth centuries. These debates provided the
roots for press freedoms in the United States.

However, for this study, interpretations of the
original meaning of freedom of the press in America will be taken from constitutional laws and
debates in the United States from 1770 to 1800.
In 1777, delegates representing the
colonies formed the Articles of Confederation.
This was the first format of national government
for the declared independent colonies. It can be
considered as a national governing body, but it is
better represented as a "firm league of friendship"
(Thorpe 1909, 1:10). Because the colonies, now
called states, existed prior to the Articles of Confederation, this government allowed each state to
retain its sovereignty, freedom, and independence. The national government outlined in this
document was very weak and had limited powers. No freedoms were protected by the Articles
of Confederation, because those rights were to be
protected within each state according to its own
constitutions and laws.
The Articles of Confederation were considered to be inadequate by the Constitutional
Convention of 1787. The delegates of this convention drafted a constitution that created a
stronger national government, but the majority
of rights remained under the jurisdiction of each
state (O'Connor and Sabato 2000,32-3). Some
states ratified this constitution on condition that
a bill of rights would be included to protect citizens of each state from the national government.
Among the rights listed in the First Amendment
of the Bill of Rights is freedom of the press. The
First Amendment states: "Congress shall make
no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to
petition the Government for a redress of grievances" (Thorpe 1909, 1:29).
Because the First Amendment contains all
of what is written in the Constitution about the
freedom of the press, it is critical to examine each
of the state constitutions of the period to gain a
general understanding of what freedom of the
press meant to the developing nation. Prior to
the ratification of the United States Constitution
in 1789, eleven of the thirteen states had drafted
and approved state constitutions after their separation from England. Out of these eleven states,
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eight had statements concerning freedoms
that the press should be allowed to exercise.
Among the eight states were New Hampshire,
Massachusetts, Pennsylvania, North Carolina,
South Carolina, Georgia, Maryland, and Virginia. Three prominent themes are outlined in
the constitutions of this collective group. First,
freedom of the press is essential to the security
of freedom in a state and is one of the great
bulwarks of liberty. Second, the freedom of the
press should be inviolably preserved. Third, no
restrictions or restraints should be placed upon
the press (Thorpe 1909, 2:785; 3:1690, 1892;
4:2456; 5:2788,3083; 6:3257; 7:3814).
By 1792, just one year after the Bill of
Rights was ratified, New Hampshire, Pennsylvania and Delaware had drafted new versions of
their constitutions. The New Hampshire Constitution of 1792 made no changes in its freedom
of the press statement (Thorpe 1909, 4:2474).
Delaware, who had made no reference to the
freedom of the press in their constitution of
1776, made specific references that the press
should enjoy in their constitution of 1792. Section Five of Article One stated that the press
was free to any citizen in the examination of
the conduct of men acting in public capacity,
that citizens could print on any subject with a
responsibility for any abuses of that liberty, and
that the truth could be given as a defense in
indictments for libel in matters of publication
proper for public information (Thorpe 1909,
1:569).
The freedoms outlined in the 1792
Delaware constitution added several important
elements to the definition of a free press.
Delaware was the second state to declare constitutionally that an individual was responsible for
what he/she printed. Noting this responsibility,
the truth as a defense in a libel suit was also
granted. The combination of these rights and
responsibilities explain Delaware's understanding
of the importance of a free press and its acknowledgment of the rights of an individual.
Pennsylvania also altered its statement
about freedom of the press in its 1790 constitution. It was the most extensive and descriptive
definition of the freedom of the press to that
point in time.
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That the printing-presses shall be free to every person who undertakes to examine the proceedings of
the legislature, or any branch of government, and no
law shall ever be made ro restrain the right thereo£
The free communication of thoughts and opinions is
one of the invaluable rights of man; and every citizen
may freely speak, write, and print on any subject,
being responsible for the abuse of that liberty. In
prosecutions for the publication of papers investigating the official conduct of officers or men in a public capacity, or where the matter is published is
proper for public information, the truth thereof may
be given in evidence; and in all indictments for libels
the jury shall have a right ro determine the law and
the facts, under the direction of the court, as in other
cases. (Thorpe 1909, 1:569)

The language used in this statement is similar to
that found in the 1792 Delaware Constitution.
However, Pennsylvania adds that a communication of thoughts and opinions is an invaluable
right of man.
Connecticut and Rhode Island were the
only states that had not adopted official constitutions between 1776 and 1792. Connecticut
adopted its first constitution in 1818 and Rhode
Island followed in 1842. Both of these constitutions stated that citizens had the right to freely
speak, write, and publish on any subject, but
they were responsible for the abuses of that liberty. In addition, Rhode Island allowed the truth
to be used as a defense in libel charges (Thorpe
1909, 1:537; 6:3224). Even though the constitutions of these two states were not ratified for
many years after the time period being studied, it
is important to note that they included some
protections for the press.
CONSTITUTIONAL DEBATE

After the American Constitution was
drafted in 1787, debates developed throughout
the country on the proposed plan for government. Much of the opposition to the Constitution resulted from the its lack of guaranteed
rights for individuals. A compromise would later
be reached with the addition of ten amendments
that outlined specific freedoms that the national
government could not infringe upon. It is evident
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from historical records that those involved in the
government process were deeply concerned with
the freedom of the press. The Constitution, even
with the First Amendment, does not provide
much of an explanation as to what extent freedoms of the press would be guaranteed. An
examination of the debates between public
officials and other men of high social standing
clarifies this very subject.
A common theme exists among those who
were opposed to the ratification of the Constitution. In general, these individuals were concerned that the new government would trample
upon the rights of the people if those rights were
not specifically protected by constitutional law.
The dissenting minority of the Pennsylvania ratifYing convention objected to the Constitution in
part because there were no statements in it protecting the freedom of the press (Pole 1987, 69).
George Mason, who was a member of the Constitutional Convention in 1787, also stated his
concern that many freedoms were not specifically addressed in the Constitution. In a speech
to the Virginia ratifYing convention, Mason
emphasized that the liberty of the press, trial by
jury, and the danger of standing armies in time
of peace were liberties that were of priority to
protect (Mason 1787).
The statements made by Mason and dissenting members of the Pennsylvania ratifYing
convention are typical of the sentiments
expressed by those in opposition to the Constitution. Patrick Henry, one of the most nationally prominent opponents of the Constitution,
was more detailed in his statements. Henty
addressed the Virginia ratifYing convention in
1788, comparing the new government to the
separation from Great Britain. He claimed that
both movements were radical and founded
upon the rights that all men should enjoy.
Henty did not want to see the rights that he
and other Americans had fought for during the
Revolutionary War extinguished (Pole 1987,
117).
Those in favor of the Constitution were
more specific in their arguments about what
liberties the press should exercise. In Federalist
No. 84, Alexander Hamilton made a bold argument that the freedom of the press is not easily

defined, nor can it be better preserved through
constitutional protections. He argued:
For why declare that things shall not be done which
there is no power to do? Why for instance, should it
be said, that the liberty of the press shall not be
restrained, when no power is given by which restriction may be imposed? ..
On the subject of the liberty of the press, as
much has been said, I cannot forbear adding a
remark or rwo: In the first place, I observe that there
is not a syllable concerning it in the constitution of
this state, and in the next, I contend that whatever
has been said about in that of any other state,
amounts to nothing. What signifies a declaration
that "the liberty of the press shall be inviolably preserved?" What is the liberty of the press? Who can
give it any definition which would not leave the
utmost latitude for evasion? I hold it to be impracticable; and from this, I infer, that its security, whatever fine declarations may be inserted in any
constitution respecting it, must altogether depend
on public opinion, and on the general spirit of the
people and of the government. And here, after all, as
intimated upon another occasion, must we seek for
the only solid basis of all our rights. (Hamilton

1788,315-6)

Hamilton provides insight to the difficulty of
defining the freedom of the press. According
to the argument presented here, the spirit of
the people and public opinion should be the
defining voice of press freedoms.
PUBLIC OPINION

The arguments about freedom of the press
were not limited to those directly involved in
creating public policies and law. Citizens voiced
their opinions in private conversation, public
debate, and written works-including a flurry of
public opinion expressed through the medium
of newspapers and pamphlets. This resource will
be used to gauge the various opinions held by
citizens of the new nation.
In opinions expressed through newspapers
and pamphlets, the purpose of the press is
brought to the attention of the reader in nearly
every case. In an article from the Salem Chronicle
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and Essex Advertiser on 30 March 1786, the
existence of the press was justified. It claimed
that "a licensed press is worse than none," and if
a "notion be absurd, the opinion false, the system
iniquitous, the press will sooner or later ridicule,
refute, and expose them all." The article further
emphasized the need for a free press as an instrument to root out the evil from society.
Excerpts from newspapers and pamphlets
also reveal sentiments concerning the role and
rights of the press. The following quotations are
examples of such excerpts. "Freedom of the
press will contribute more to the freedoms and
happiness of the people, than all of the combined strength of your National Militia." "Let
every man ... have the freedoms of publishing
his own sentiments on all subjects; but let
every man be responsible to God, and to
the laws which ought to be established for the
sake of peace and tranquility" (Newport Herald,
17 December 1788).
Debates over the Bill of Rights as a necessity to the Constitution were also common in
newspapers of the period. Two views were generally presented. An article published in the
Gazette of the United States (15 April 1789) s~p
ported the establishment of the federal Constitution. It stated that Americans had derived
permanent advantages from a free press and that,
"having been inspired by sentiments of heroism
and sound policy derived from this origin, to
establish an independent empire, and adopt a
glorious federal constitution; they are enthusiastic to preserve and perpetuate this inestimable
jewel." The article focused on how the press
would be maintained through the Constitution
with an addition of expressed rights.
An opposing viewpoint was expressed in the
Pennsylvania Gazette (17 October 1787). It
argued that an amendment outlining a free press
"would have been merely nugatory to have introduced a formal declaration upon the subjectnay, that very declaration might have been
construed to imply that some degree of power was
given, since we undertook to define its extent."
The relationship between constitutional
law and the freedom of the press sparked yet
another viewpoint. An essay written by an
anonymous American citizen published in the
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New Haven Gazette on 29 November 1787
expresses the opinion this way:
It is alleged that the liberty of the press is not guaranteed by the new constitution. But this objection is
wholly unfounded. The liberty of the press does not
come within the jurisdiction of federal government.
It is firmly established in all the states either by law,
or positive declarations in bills of right; and not being
mentioned in the federal constitution, is not and can
not be abridged by congress. It stands on the basis of
the respective state constitutions.

Using these viewpoints as a sample of public
sentiment that can be generalized to the American people, two conclusions can be drawn.
First, the states had constitutions and laws that
were sufficient to regulate the press and protect
its necessary freedoms. Second, the federal
government should not be allowed to regulate
the press, regardless of whether the press was
specifically protected by the federal Constitution or not.
RESPONSIBILIlY OF PRINTERS

There was not a group more concerned by
the various arguments presented about the freedom of the press during the last two decades of
the eighteenth century than the printers and
publishers. It is clear from state constitutional
law that any individual had the right to think,
speak or write whatever they wished, being
responsible for the abuse of that liberty. As citizens, printers were also given this right, but the
nature of their commercial endeavors created a
situation requiring a more concrete definition of
laws and responsibilities for the printer. It is not
surprising that most of the discussion on these
issues was introduced by printers themselves;
however, differing viewpoints were presented.
Benjamin Franklin, successful printer and
innovator of many printing practices, published
"An Apology for Printers" in 1731. Franklin
wrote the pamphlet as a rebuttal to criticisms
he had received for printing sundry articles
during his career. A list of considerations was
presented by Franklin to describe the printer's
role. A brief summary of this list follows to
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capture the essence of Franklin's thoughts
(1952, 1-10):
1. The opinions of men are as various as their faces.
2. Printing has chiefly to do with the opinions
of men and printing promotes some and opposes
others.
3. Printing is prone to offending people, while other
trades rarely offend anyone.
4. It is unreasonable for anyone to expect to be
pleased with everything that is printed.
5. Printers should print opposing opinions, allowing
the public to decide the truth of a dispute.
6. Indifference should be exhibited by any printer
publishing opposing opinions.
7. It is unreasonable to imagine that printers approve
of everything that they print. If this were the case, all
that is printed would be the printer's opinion only.
8. If printers were determined not to print anything
that might offend someone, very little would be
printed.
9. If vicious or silly things are printed, often it is
because the people are corruptly educated and do
not encourage the printing of quality material.
10. Printers often discourage the printing of bad
things, even at the expense of losing business.

The observations Franklin made were not
derived from law, nor were they arguing for specific freedoms that printers should be permitted.
However, they are an important factor in defining what the freedom of the press was in 1731.
Although it was written many years before the
period under study, its theoretical themes parallel those within the period and offer an expanded
opinion on the responsibilities of printers.
Franklin does not make reference to the legal
responsibilities printers should be held accountable for, but he does suggest that printers should
be ethical and socially responsible. The conclusion of "An Apology for Printers" emphasizes
that the press should not be restricted just
because men cannot agree upon its purpose and
role in society (Franklin 1952,21-4).
The publishers of newspapers were also
active in declaring their role in society as well as
defining what the press should be used for.
Edward Powars, in an article in The American
Herald and Worcester Recorder on 21 August

1788, had a different approach than Franklin
about the influence of a printer's opinion. He
said that a printer "conceives it as an incumbent
duty, to explain his views, and to declare the
principles by which his future conduct will be
regulated." Powars also argued that only that
which adds to the betterment of the society
should be published and that a printer should be
impartial to printing edifYing works.
An essay originally printed in the Pennsylvania Gazette and reprinted in the Berkshire
Chronicle on 5 June 1788, signed Philodemos,
was directed to printers in the United States concerning their conduct. The main argument of
the essay was that the press could threaten
its own freedoms through improper conduct of
printers. In order to prevent this from occurring,
the author made suggestions for printers' conduct. First, a printer should remain independent
and uninfluenced by others in his writing. Second, a printer should remain dignified and
refrain from using the press to mistakenly censure others. Third, it is the responsibility of the
printer to determine what is appropriate to print.
This point made reference to the right of the
people to print, but that they were also held
accountable for their words. Fourth, the first
duty of a printer is owed to society. This is
explained as a willingness to publish all just censures no matter how bold they may be. Fifth, a
printer should publish works that are innocent
and chaste.
Thomas Greenleaf of the printing office of
New York added another suggestion to printers
in an article published originally in the New York
Journal. He said that a printer should allow his
press to be free for all parties and a vehicle for
discussion. If this was not done, Greenleaf said
lovers of a republic should begin to fear
(reprinted in The American Herald and Worcester
Recorder on 21 August 1788).
LIBEL

Constitutional laws, official debate, and
opinions expressed by the public are necessary
elements to produce a definition of freedom of
the press. However, it is by action and not by
theory through which society's true feelings are
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manifested. The ideology that the press should be
punished for publishing defamatory material was
debated, but most often upheld by courts of law.
The actions taken against the freedom of
the press were focused on punishments for the
printers of libelous material. An examination of
essays and the proceedings of state and federal
courts will demonstrate that a printer was indeed
held responsible for printing falsities against an
individual.
In 1790, Edmond Freeman was placed on
trial in Massachusetts for accusing John Gardner
of murdering his wife. These accusations had
been made without any evidence of Gardner's
guilt. Gardner spoke to the court of the importance of the justice system and the necessity of
laws. He said, "Those laws have not left it in the
hand of any printer to execute anyone of his
fellow-citizens without evidence, trial, or conviction" (in Berkshire Chronicle and Massachusetts
Intelligencer, 4 March 1790). Gardner expressed
concern that the press had tried to take on the
role of the justice system.
In the case against Freeman, Gardner read
from Hawkins Pleas ofthe Crown to define libel.
He read: "That a libel, in a strict sense, is taken
for a malicious defamation expressed either in
printing or writing, and tending to either
blacken the memory of one who is dead, or the
reputation of one who is alive, and to expose him
to public hatred, contempt or ridicule" (from
same article as cited above). Gardner also quoted
a statement that made no distinction in the
defamation of private and public persons. The
case Gardner presented was convincing enough
to find Freeman guilty of the libel charge.
Alexander Addison, president of the
county courts of Pennsylvania, made an address to a grand jury in 1799, printed in the
Columbian Centinel, 1799. The address was
focused on a printer's responsibility. He defined
the liberty of the press in this way:
The principles of liberty, therefore, the rights of
Man, require that our right in communicating information, as to facts and opinions, be so restrained, as
not to infringe the right of reputation. Unless it be
so restrained, there is no liberty; for there is no just
enjoyment of our rights. And if every man's right of
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communication be unrestrained, every man's right
of reputation is unguarded; and there is, in this
respect, universal licentiousness, and each man is at
the mercy of every man; the most precarious and
oppressive of all states.

It is evident that Addison was concerned about
unrestrained press only a few short years after the
foundation of the American government. He
alluded to the necessity of restraining one's
rights to some degree to avoid the trampling
of another.
After defining libel, Addison explained the
differences between the right of Pennsylvania
and the United States to prosecute for libel. He
explained that Congress had recently passed the
Sedition Bill, which would allow the prosecution
of individuals opposing the government. Anything written or uttered against the government
in a false, scandalous, or malicious way would be
eligible for a fine and imprisonment. Addison
then argued that if the United States Congress
had the power to enact this law, Pennsylvania
also had the right to enact libel laws. The rights
guaranteed to the press were much less restrictive
in Pennsylvania's constitution than the federal
Constitution.
George Hay argued in an essay to republican printers in the United States in 1799 that the
federal government did not have the power to
punish libel, thus invalidating the Sedition Bill.
Speaking of the federal government, he said,
"that so much of the Sedition Bill as relates to
libels in the government, or the individuals
belonging to it, is not within the words of meaning of the constitution. It will not be said that
the power of punishing libels is expressly given.
Several offenses are numerated which may be
defined and punished by the general government; but libels are not included" (Hay 1799,
10). Hay questioned where the federal government received its power to punish libels when
that power was not expressly given. He further
explained that the question had not been and
could not be answered.
There was at least one argument to explain
the source of the federal governments power to
punish libel. Supporters of this argument
claimed that the common law of England was
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in torce in the United States. This meant that
the government could punish libel by traditional laws inherited from the English law
system. Hay offered a rebuttal to this claim,
stating that the United States Constitution had
not declared the common laws of England to be
a part of the American law system (Hay 1799,
27). He said, "Law is a rule prescribed by the
supreme power of the state. The supreme power
of the United States has not declared the common law of England to be in force here" (Hay
1799, 28).
Hay did claim the states had the right to
punish libels. He said, "The state governments
have yet a right to prescribe a punishment for
slander, which effects the reputation of individuals, whether the slander be by speech, writing, or
printing. Before the federal government was
formed they possessed this power, and must yet
retain it, unless it has been surrendered" (Hay
1799, 20).
Hay also spoke of the need to "draw a line
between the freedom and licentiousness of press"
(1799, 35). He said the legal and political writers of England had attempted to draw this line
but could never conle to a conclusion as to where
it should be placed. Hay contended that the
United States, being a republican government,
ought to inform its citizens of the exact and precise extent of every law (1799, 35-6).
CONCLUSION

The First Amendment to the Constitution
of the United States declares that Congress shall
make no law that abridges the freedom of the
press. This statement, taken alone, forbids
the creation of any law by Congress in regards to
the liberties that the press should be entitled
to. However, historical evidence leads one to
believe that the framers did not intend the
freedom of the press clause to be absolute. A
clear-cut explanation of this freedom's parameters has not yet been defined, but an examination
of state constitutions, debates, essays, news
articles, and court cases of the period provides
some interpretation.
As a collective group, the constitutions of
the original thirteen states suggested four elements

of the freedom of the press. First, the liberty of
the press is essential to the security and freedom
of a state and a great bulwark of society. Second, freedom of the press ought to be inviolably preserved. Third, there shall be no
restraints placed on the press. Fourth, the press
ought to be held responsible for what they print.
These four elements provide the foundation
of American thought regarding the freedom of
the press.
The foundation provided by constitutional
law was added upon by legislative debates and
opinions expressed in the period. It is unclear
that the press was in need of protection by the
federal government through its inclusion in
the Bill of Rights. Some argued that the new
constitution would trample on the press without
a guarantee of rights, while others felt that press
freedoms could not be infringed upon by a matter of principle.
The vague wording of the First Amendment led to another debate on whether the federal government had any power to regulate the
press. While few arguments support federal
power over the press, it was commonly accepted
that the states held that power, as long as the
press was not restrained. Without restraints,
punishment for printed material was used to
control the press. Individuals were tried and convicted of libel during this period, suggesting that
punishment could be given for material that was
printed. Some argue that the Alien and Sedition
Act gave the federal government power to punish
the press, but others claim that the First Amendment provided no such power.
Beyond the definition of the law, some
printers expressed the necessity of holding themselves to a higher standard. These printers advocated ethics such as objectivity, refraining from
attacking the character of an individual falsely,
and selecting material that upholds high moral
standards.
Because the evidence for this study is
rooted in opinion, concrete conclusions are difficult to clearly identifY. However, the results of
this study provide insights to what Freedom
of the Press meant by 1800. First, all individuals
had the right to speak or write about any subject
he or she wished. Second, individuals should be
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held responsible for what he or she had said or
written. Third, no prior restraints should be
placed upon the press. Fourth, states had power
to punish individuals for their written or spoken
words. Fifth, it was generally believed that the
federal government did not have power to punish individuals for their written and spoken
words, but opinions justifYing this power did
exist.
These insights are in harmony with Margaret Blanchard's studies on the freedom of the
press. Blanchard said Freedom of the Press by
1804 could be defined with six criteria, including the five points listed in the preceding paragraph (1999, 118). In addition to these five
points, Blanchard argues that individuals were
given more freedom when criticizing the government or government officials. This point cannot
be concretely substantiated by this study. However, evidence found within state constitutions
between 1776 and 1800 alludes to its validity.
The findings of this study are similar enough to
Blanchard's definition of Freedom of the Press by
1804 to support her findings.
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